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Introduction

Technology is an important part of our everyday lives. Whether we ask
Alexa to start the coffee, or check our phones for the traffic report, we
increasingly interact with technology. As much as we may enjoy and rely
upon technology, it is not without its challenges, including the inability of
the law to keep pace with technological developments and the ethical
issues that arise. For example, tort law is impacted by technology. For
example, the proliferation of drones requires a new look at the law of
trespass, and video Zoom meetings can impose direct liability on
employers.

Technology paved the way for global advertising, expenditures for which
are on the rise. Social media supports an increasing share of all advertising
and endorsements and is subject to regulation, by the Federal Trade
Commission (“FTC”), of which influencers are often not aware. Existing
truth in advertising laws were insufficient, so the FTC established the
“Guides Concerning the Use of Endorsements and Testimonials in
Advertising,” to regulate advertising to ensure that promotional content is
honest and not misleading, and that material connections between the
advertiser and the endorser are disclosed.

With ubiquitous social media and corporate websites as integral
components of our professional and personal lives, businesses large and
small leave themselves vulnerable to issues related to reputational risk,
employer liability for intellectual property infringement, false advertising,
regulatory breaches, defamation, unfair competition, and disclosure of
trade secrets. Global advertising expenditures on various internet and
social media platforms also drives the need for a change in right of publicity
law. In the United States, the right of publicity is governed by state rather
than federal law, so there is no uniform approach. State law is inconsistent
among the states, making it difficult for holders and acquirers of these
rights to act definitively. One chapter of this book includes a survey of the
law of each state and proposes a new federal statute.
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The global pandemic led us to use technology in ways that we had not
previously imagined. We found ways to work from home and students
were educated at home. However, that created additional legal issues that
the law was not yet ready to address. For example, employees showed up
to Zoom meetings using video Zoom from their cars, risking liability for
their employers for any resulting car crashes.

Finally, as the law must change, so must the teaching of law. As of March
2018, there were over three million digital applications (“apps”) available
in branded app stores.! More apps are added every day, and it seems that
with our increasing demand and consumption, so, too, grows the supply,
all designed to meet the needs of our ever-expanding dependence on the
new-and-improved apps and tech tools. Most often, when we reach for a
cool new tech toy or one of those well-used three-million-apps, it is
because, in one way or another, the technology does help us with our busy
lives. It is important that teachers keep this in mind since most of today’s
students have “never known a non-digital world —one without smart
devices and the internet....”.2 A case study and a group exercise are
included to guide teachers to address some of these law and technology
issues in the classroom.

% % %

! Number of Apps Available in Leading App Stores as of First Quarter 2018, STATISTA,
https://www.statista.com/statistics/276623/number-of-apps-available-in-leading-app-
stores/https://www statista.com/statistics/ (last visited July 31, 2018).

2 B. Denise Hawkins, Here Comes Generation Z. What Makes Them Tick? NEATODAY (July
13, 2015), http://neatoday.org/2015/07/13/here-comes-generation-z-what-makes-them-
tick/.



Chapter 1
Raising Corporate Consciousness of Employer
Liability for Video Zoom While Driving

Imagine that you have logged onto a video Zoom meeting, and you notice
that one of the participants is driving. He fumbles with the phone, trying to
align the camera with his face, looking from the phone to the road ahead.
Other participants on the call either say nothing or thank him for being
willing to participate from his car. That is distracted driving, and if he
collides with a car or pedestrian due to that distraction, each of those
meeting participants could be held liable for distracting the driver. In
addition, they would be witnesses to his distracted driving in the lawsuit
that would likely result in his employer being held liable. This article
summarizes the risks of employer liability arising from distracted driving
and proposes policies to reduce the risk of that liability.

Introduction

“Police caught an idiot driver in the middle of a Zoom video call while
behind the wheel as he made his way to work yesterday.”! That is an
inflammatory statement, but many might feel the same way. “It beggars
belief that a driver could think it’s safe to have a Zoom call while being in
control of a car,” commented RAC road safety spokesman Simon
Williams.2 Police officers spotted the car and pulled it over, finding that the
driver had only a provisional license and no insurance.? While this story
led only to head-shaking, it could have been so much worse.* The leading
cause of injury and death in the workplace, according to the National Safety
Council, is motor vehicle collisions.> Employers need to have policies in
place prohibiting employee participation in video Zoom?® calls while
driving or employers could end up liable for the resulting crash.”

Distracted Driving

Distracted driving has become an even larger concern during the
pandemic, and part of the problem may be all of the virtual meetings
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engaged in by people working out of the office.8 Phone usage while driving
is up by thirty-eight percent during the pandemic.® According to the
American Automobile Association (“AAA”), when drivers take their eyes
off the road for just two seconds, it doubles the risk of being involved in a
crash.’ The National Highway Traffic Safety Administration’s Driver
Distraction Program defines three types of distractions:

Visual distraction: Tasks that require the driver to look away from

the roadway to visually obtain information;

Manual distraction: Tasks that require the driver to take a hand off

the steering wheel and manipulate a device; and

Cognitive distraction: Tasks that are defined as the mental workload
associated with a task that involves thinking about something other
than the driving task.”

Some suggest that a fourth type of distraction is auditory, when the driver
is hearing something unrelated to driving, such as passenger noise, an
overhead helicopter, or another car backfiring.’? Video Zooming while
driving involves all four types of distraction.’? It is visual because the driver
will glance from the road to the device; manual because the driver will need
to log onto the meeting and adjust the controls; cognitive since the meeting
subject matter will distract the driver from focusing on the driving task;
and auditory since the driver will be hearing various people in the

meeting. !4
The sources of distraction can be:

1. Associated with the vehicle—controls, displays, navigation
systems

2. Brought into the vehicle—cell phones, computers, food, animals,
grooming aids

3. External to the vehicle—signs and displays, scenery, roadside
features?®

4. Internal to the driver’s mind —daydreaming, “lost in thought”1¢
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Sometimes, trying to solve one distraction can lead to another.'” For
example, traffic congestion and long commutes can lead to stress and
discomfort, which can be improved by a car seat massager as it relieves
pain and triggers endorphins that improve mood.!® Some argue that a car
seat massager is a valuable feature not only in luxury vehicles, but in any
car as the seat massager can improve circulation, prevent muscle fatigue,
and improve mood, all of which can make for a safer driver.’ However,
such seat massagers could also lead to cognitive distraction.?2 While
stressed drivers are not desirable, neither are those who are not alert having
been lulled to sleep by a massage.?' In addition, seat massagers could be a
manual distraction from the numbness or pins and needles resulting from
the massage, even hampering reflexes to respond quickly to a dangerous
condition on the road.?

Frankenmuth Insurance has created a list of safety tips in an effort to help
delivery drivers to avoid distracted driving that includes “keep your eyes
on the road, keep your hands on the wheel, and store gear properly.”2 All
three of those would apply to driving while in a video Zoom meeting since
the driver’s eyes would be on the video screen rather than the road, her
hands would be off the wheel while joining the meeting, and the device
used for the meeting would not be properly stowed.

Everyone is busy and often thinks that multitasking is the answer,
including working while driving.?> However, Neuroscientist Marcel Just,
director of the Center for Cognitive Brain Imaging, conducted a study
funded by the Office of Naval Research regarding brain activity associated
with driving, and found that “[d]rivers need to keep not only their hands
on the wheel; they also have to keep their brains on the road.”?¢ He
concluded that “the clear implication is that engaging in a demanding
conversation could jeopardize judgment and reaction time if an atypical or
unusual driving situation arose. Heavy traffic is no place for an involved
personal or business discussion.”? The driver begins with attention
focused on driving, but each additional input, whether seeing a helicopter
or hearing construction noise, consumes some brain capacity, and reduces
resources for monitoring the vehicle’s surroundings.? Just asserted that his
“study demonstrates that there is only so much that the brain can do at one
time, no matter how different the two tasks are.”??
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Cell Phone Use

One of the leading sources of distraction is cellphone use.? An astonishing
97% of Americans own a cellphone, including 85% who own
smartphones.?' The Centers for Disease Control and Prevention (“CDC”)
estimates that crashes involving a distracted driver kill eight people a day
in the U.5.22 One survey reported that “48% of drivers admitted to reading
a text, while one in four said they update social media, take pictures or

videos while driving.” %

Cell phone makers have made an effort to reduce cell phone distraction
while driving.3* One such example is Apple’s “Do Not Disturb While
Driving” feature on its iPhones that mutes notifications to the driver and
sends a message to texters or callers to let them know that the intended
recipient is driving and cannot respond.® AT&T also has a “DriveMode”
app to mute notifications.3

Texting

The Supreme Court of the United States recognized that “[c]ell phone and
text message communications are so pervasive that some persons may
consider them to be essential means or necessary instruments for self-
expression, even self-identification.”¥ However, texting while driving is
dangerous and not advisable.3 “All but two U.S. states have banned texting
and driving, including Washington D.C., but only 21 states and D.C.
prohibit drivers from holding their cellphones.”? Executive Order 13513,
issued on October 1, 2009, banned text messaging while driving by federal
employees and requires federal agencies to encourage federal contractors
to follow suit.# “The Federal Motor Carrier Safety Administration
prohibits texting by commercial motor vehicle drivers while operating in

interstate commerce.” 4

Some people may think that glancing at a phone is not a long enough
period of time to be a problem.®2 However, “the average driver takes his
eyes off the road for 5 seconds at a time while texting. At 55 miles per hour,
that is like driving the length of a football field with your eyes closed. At 70
miles per hour, that [is like] driving blind for almost 2 football fields!”#



Law and Technology 5

Even the State Bar of Michigan notes in its policy that texting should be
prohibited.*

Law enforcement struggles to enforce no texting while driving laws, and
looks to technology for assistance.*s Textalyzer was created with
technology from mobile forensics company Cellebrite, who assists law
enforcement with unlocking mobile devices when needed to solve a
crime. The Textalyzer, named similarly to the Breathalyzer, could allow a
law enforcement officer to connect a driver’s phone to the officer’s laptop
solely to detect the operating system logs.+” This would tell the officer if the
driver was using the touchscreen at the time of a crash, but would not
disclose the content of any such texts.*® Evan’s Law, named in honor of
college freshman Evan Lieberman who was killed when the driver of the
car in which he was a passenger was distracted while texting, was
introduced in the New York legislature in 2016, to permit use of the
Textalyzer.# While it failed in 2016, New York continues to consider
legalizing the use of the Textalyzer, and Nevada is considering it as well.5

ComSonics is developing a radar gun for use by law enforcement that will
detect cell phone radio frequencies to identify drivers who are texting while
driving.5! In addition, some state law enforcement agencies use unmarked
SUVs known as Concealed Identity Traffic Enforcement (CITE) vehicles,
that allow officers to be able to look down into passenger vehicles to
determine whether drivers are using distracting devices.>

Texting is not just manually distracting, but also cognitively distracting.5
Some might argue that hands-free texting permitted by some devices
reduces the distraction.>* For example, there was an attempt by Google
with its Google Glass to keep drivers focused on the road by merely looking
through their eyeglasses for services that would typically be managed on a
phone.? In addition, a San Francisco startup, Navdy, “claims its Heads Up
Display (HUD) would permit drivers to text and tweet safely while driving
because the product projects images in the forward visual field of the driver
so the driver does not need to look away from the road at his or her
smartphone.”% However, just keeping one’s hands on the wheel is not
enough.
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Video Screens

It should seem obvious that one should not watch a video while driving,
but apparently that is not the case. For example, a truck driver was
watching an NFL game on his phone while driving and struck and killed a
motorcycle driver.® In Pelham, New Hampshire, a 20-year-old woman
forced a Jeep Wrangler into a rock wall when she was engaged in a
FaceTime call while driving.%

In most states, having a video display within the driver’s view while the
vehicle is in motion is illegal.®* While parents may enjoy the distraction
videos provide to their children in the backseat, those videos cannot be in
the driver's view.®! Laws do permit GPS-based navigation systems,
provided they do not interfere with the driver’s line of sight. Additionally,
auto manufacturers typically prevent the use of navigation systems while
driving by disabling them when the car is moving.®? Video dashcam
recorders are also permitted since there is no video screen to be viewed by

the driver while driving.®

The state of Georgia acted on July 1, 2018 to prohibit drivers from streaming
video on their phones while driving, and crashes fell eleven percent in the
first six months thereafter.®* Washington enacted the Driving Under the
Influence of Electronics Act, in January 2018, the first state to do so, which
called out video on phones.® Jennifer Ryna, director of state relations for
AAA’s national office commented, “We are seeing a trend of states
amending distracted driving laws to address functionalities of
smartphones.” 6

Zoom

The pandemic brought about a new form of distracted driving—Zoom.?
With more people working from home, the number of people using Zoom
skyrocketed.s® People who had never heard of Zoom were suddenly
spending hours each day on Zoom meetings.®® Unfortunately, just as
people conduct business by cell phone calls while driving, some of them
decided to Zoom while driving.” University Hospital’s Trauma Medical
Director Dr. Mark Muir said, “[w]e’ve seen a few folks here [and] there who
have been injured while trying to participate in some sort of remote
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meeting.””! He went on to admit that “I've even had unfortunately some of
the meetings I've been on where I'm pretty sure some of the participants
were driving and trying to navigate the roads while Zooming or WebEx
chatting those types of things.”7?

Kyle Close, a student at the University of Mary Washington (UMW) shared
that “[o]ver the past month I have noticed two different students driving
while in class and on Zoom.”” He asserts that “UMW not only has a moral
and ethical responsibility to keep students off the road while in class, but
potentially a legal obligation as well,” referring to pending Virginia House
Bill 874 that will further restrict cell phone usage while driving in

Virginia.”*

Irish politician, James O’Connor, shocked his colleagues and community
by joining a thirty-person group Zoom call while driving.”> Another
participant on the call said “I couldn’t believe it when I saw him. At first I
thought someone had put in a video of James Corden in his Carpool
Karaoke sketches.” 70

One of the problems is that no one says anything to stop such dangerous
behavior.”” Realtor Pat Kapowich admitted to seeing four leaders in the real
estate industry participating in Zoom calls while driving.” The moment a
meeting participant sees another participant engaging while driving, they
should immediately end the call or instruct the driving participant to exit
the meeting until the car is parked. And it may seem so obvious not to do
it, that people think it does not need to be said.” In an article about things
to avoid doing on Zoom, things like “don’t be wiggly” and “don’t avoid
the camera” were included, but “don’t drive” was not included in the list
of thirteen things to avoid.® Consequently, employers must instruct
employees to not participate in video Zoom meetings while driving in
order to avoid liability.8! It is inattention that causes accidents, and if the
employer causes the inattention, the employer should be liable.

Most agree with the dangers of drunk driving, but many often try to argue
that using cell phones is not as dangerous.® However, that is not the case.
According to the National Highway Traffic Safety Administration,
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distracted driving, whether from intoxication or cell phone use, can be
deadly since it interferes with the driver’s ability to focus on safe driving.85

Case law is clear that a passenger can be held liable for interfering with a
driver’s operation of a vehicle.% In addition, a passenger has a duty not to
distract a driver, and if a breach of that duty causes an accident, that
passenger may also be liable for resulting damages.%

While liability for distracted driving was initially placed on the driver, it
has been expanded to include others (passengers or remote
communicators) who distract the driver.®® Today’s technology provides
opportunities for someone to distract a driver even when they are not
physically present in the car.® In addition, employers of employees
engaging in distracted driving during their employment can be held
liable.*

Third Party Liability

Individuals

In 2013, the court in Kubert v. Best held, for the first time, that the sender of
a text to a driver distracted by receiving that text, can be held liable to a
third party injured in an automobile accident caused by the distracted
driver.” Kyle Best was driving a pickup truck and texting with his friend,
Shannon Colonna.”> While looking at Colonna’s text, Best hit Kubert's
motorcycle.® The court held that Colonna could be held liable for
negligence if she “knew or had special reason to know that the driver
would read the message while driving and would thus be distracted from
attending to the road and the operation of the vehicle.”% Consider the
Buchanan case that occurred prior to Kubert, where a court found liability
for a remote caller.? Candice Vowell was drinking in a bar with her mother,
Shannon, who agreed to follow Candice home to make sure she arrived
safely.? On the way, Shannon talked to Candice on the cell phone,
allegedly to keep her alert, however, apparently it distracted her and she
struck and permanently injured Jerry Buchanan.®” He sued Candice, the bar
where she drank, and Shannon, alleging that Shannon negligently
distracted Candice.? The court held:
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that Shannon owed a duty of reasonable care to those that shared the
road with her, both motorists and pedestrians. Shannon, as an
individual, may have breached this duty by calling and distracting a
person she knew was operating a vehicle while under the influence
of alcohol. Thus, Shannon may be found liable for Jerry’s injuries
even if she did not gratuitously assume a duty or act in concert with
Candice.”

In Kubert, Colonna did not know that Best was driving, so she was not held
liable, but the case sends a strong signal to other texters as well as their
employers.'® Since the Kubert court expanded negligence to include the
remote texter, finding that along with the text recipient, the remote texter
has a duty to others on the road, that would mean that under respondeat
superior, an employee texting someone who they know is driving could be
found to be committing a tort, and therefore, their employer would be
liable under respondeat superior.’! The Kubert court used the Supreme
Court’s full duty analysis, which holds that in certain circumstances, a
remote texter could be held liable should that individual be in a position to
exercise considerable control or authority over the recipient and their
actions.!? According to one Ohio law firm, “[w]hile this is a New Jersey
case, it provides potent precedence of concern for the devastating
consequences of distracted driving in Ohio and elsewhere in the U.5.”103

Kubert v. Best arose from a 2009 crash when eighteen-year-old Best crossed
the center line of the road when distracted by his texting.’® Linda and
David Kubert, who were riding a motorcycle when Kyle Best’s truck hit
them head-on and were severely injured, both lost their left legs.!% They
settled with Best for $500,000, the maximum recovery under his insurance
policy.1% The Kuberts also sued Best’s seventeen-year-old friend, Shannon
Colonna, who sent Best a text message immediately before the crash.1%” The
court found that in this case, there was insufficient proof to overcome the
motion for summary judgment in favor of Colonna because there was no
proof that Colonna knew Best was driving or urged him to respond while
driving, however, the case still had a powerful impact.’® In New Jersey,
drivers are prohibited from using a cell phone while driving that is not
“hands-free” unless there is an emergency situation.'® The New Jersey
legislature, finding a $100 fine for violation of such prohibition insufficient,
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enacted the ‘Kulesh, Kubert and Bolis Law’ to provide criminal
penalties for those who are distracted by use of a cell phone while
driving and injure others. The new law explicitly permits a jury to
infer that a driver who was using a hand-held cell phone and caused
injury in an accident may be guilty of assault by auto, a fourth-degree
crime if someone was injured seriously, thus exposing the driver to
a potential sentence in state prison.?

Employer Liability

Vicarious Liability

Numerous courts have held that an employer is vicariously liable in cases
where an employee has an accident while driving and using their cell
phone for their employer’s business.’! For purposes of analyzing the scope
of employment, location may extend beyond the office to the car,2 and
time may extend beyond typical business hours."? The key focus instead
may be whether the employee was serving the purpose of the employer at
the time of the tort.14

A parallel can be drawn to social host liability laws, which impose liability
on the host of a gathering when a guest becomes intoxicated and causes
injury to a third party." This is similar to dram shop laws which impose
liability on sellers of alcoholic beverages, such as bars, liquor stores, and
restaurants.'® Most dram shop laws will use a “visibly intoxicated” test; in
other words, if a server knew or should have known that a customer was
intoxicated and could cause danger to others, that customer should not be
served, and the bar could be held liable for any injury caused by the
intoxicated customer.!” While defendant hosts might try to argue about
what “should have known” means, there is no such argument in a video
Zoom meeting.!"® If a meeting host can see that a meeting participant is on
video Zoom while driving, that meeting participant is distracted and that
meeting host should be held liable.1?

An employer has “special reason to know”'? that the driver will be
distracted because it is the employer distracting the employee.’?! Proof of
the distraction would also not be a challenge since the employer can see
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that a device is being used to participate in the video Zoom meeting and

can see that the driver is driving.'?

Direct Liability

While employers may be vicariously liable for their employees’ torts, in the
case of video Zoom meetings, employers could be held directly liable under
a theory of negligence.’? Negligence is the breach of a duty owed to a
plaintiff to protect them from a foreseeable risk of harm.'?* The negligence
analysis requires “an examination of the reasonableness of the risk created
by the defendant’s conduct. This in turn depends upon a panorama of
considerations such as the magnitude of the harm, the likelihood and
foreseeability of its occurrence, weighed against the utility of the
defendant’s conduct.”'% If the defendant employer permits or encourages
video Zoom meetings while driving, then the employer can be held liable
for negligence.’? “An act is negligent if the actor intends it to affect, or
realizes or should realize that it is likely to affect, the conduct of another, a
third person, or an animal in such a manner as to create an unreasonable
risk of harm to the other.” 1?7

Applying that standard to participating in a video Zoom meeting while
driving, the magnitude of the harm is high as it could result in a deadly
crash, the likelihood and foreseeability is high given that watching a video
while driving is very distracting, and the utility of the driver’s participation
in the video Zoom meeting is low.1?8 There is no meeting that is important
enough to risk someone’s life, whether that of the driver or passengers in
another car or a pedestrian on the road. And, the risk is so easily mitigated
by simply pulling off the road, to a safe location, and participating in the
meeting while safely parked.!?

Policies, Training, and Tools

Policies

Employers are generally aware that their employee’s actions can expose the
employer to liability.’® To reduce that risk of liability, employers have a
variety of policies, ranging from nondiscrimination to confidentiality.!3!
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Often those policies specifically cover the employer’s premises, like policies
to comply with OSHA, but sometimes policies need to extend beyond the
workplace, such as what is permissible to post on social media.’® To reduce
the risk of being liable for an employee’s distracted driving, employers
should have clear policies prohibiting employees from participating in
company video Zoom meetings while driving.

Employers need to state their expectations in policies, or they will not be
able to rely on them in court.’® For example, the Ellender court noted that
while the employer may not have expected or intended for its employees
to talk on their cell phones while driving, it provided no factual information
that such expectations or intentions were conveyed to its employees or
enforced.’® The National Safety Council emphasizes the importance of
employee support of the policy, noting that commitment from the
employer’s leadership is key.1%

According to David Teater, a nationally recognized leader on the issue of
distracted driving, once companies hear the research about the dangers of
distracted driving, they typically move forward to ban distracted driving
on the part of their employees.’® “A new survey of more than 2,000
employers conducted by the National Safety Council found that 58 [%] had
some type of cell phone usage policy in place, and roughly one-quarter of
those surveyed prohibit both hand-held and hands-free devices while
driving for some or all employees.”’¥” However, Jim Noble of Zurich
Insurance, makes that point that “If you have a policy but your internal
practice encourages cell phone use while driving, the policy is essentially
without merit. That’s probably wors[e] than not having a policy.”'3® For
example, Noble recommends not scheduling conference calls (which could
be audio or video) at a time when it is likely that employees would be in
their cars (e.g., during the morning or evening commute).’® Pund-IT
analyst Charles King opined that “it makes sense for companies to have a
policy in place that establishes a layer of discretion between themselves and
employees that may break the law,” by driving distracted.4

While there are plenty of tips on video conferencing etiquette, most of them
mention avoiding driving while doing so.*! Tips include testing hardware
and internet connection, changing backgrounds, not playing with filters,
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having a quiet space, and of course, dressing beforehand.™? Since video
presence has a magnifying effect, experts recommend avoiding “fidgeting,
moving around, or gazing elsewhere while someone else is talking.”1%

Participants have even been advised not to eat or drink while on camera.#

There have also been warnings of Zoom behaviors that could result in
termination.> “Sharing derogatory images, disclosing confidential
information, or using discriminatory language toward a colleague will still
have the same repercussions as they would in a physical office setting,”
warned Betty Rodriguez, senior workplace analyst at Fit Small Business,
about Zoom behaviors that should be avoided.™¢ Attorney Jacob J.
Sapochnick noted that company confidential information should not be
shared since Zoom meetings might be recorded and those recordings could
later be accessed by a computer hacker.¥” Meeting participants should also
refrain from criticizing their boss in the “private” chat of a Zoom meeting
since when the host downloads the meeting transcripts, all such private
comments are visible.!#8 Participants should avoid using the screen sharing
tool to share inappropriate content.#

There have been many examples of egregious behavior on Zoom that a
reasonable person might not have thought required advanced warnings.!%
For example, Sean Nguyen, director of Internet Advisor, had to terminate
an employee after repeated Zoom calls during which the employee would
loudly fight with her live-in boyfriend.'®* A northern California planning
commissioner resigned after throwing his cat during a city meeting,
explaining, “[w]e are all living in uncertain times and I certainly, like many

4

of you, am adjusting to a new normalcy,” and apologizing for his
behavior.'>2 But Scott Green, a plastic surgeon acted in a manner that was
not only inappropriate, but put a patient’s life at risk when he participated
in a Zoom traffic court hearing from the operating room during a
surgery.’®® The judge refused to proceed, protecting the welfare of the
patient, who could be seen on the operating table in video Zoom meeting.'>*
The Medical Board of California stated that it is “aware of this incident and
will be looking into it.” 15> What will the result of that investigation be? Will
the Board conclude that it needs a new policy statement that physicians

should not attend traffic court while operating? That seems absurd, and
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should not be necessary, just as advising drivers not to video Zoom while
driving should be obvious.

In an irony that would not be believable in a low-grade movie, vice chair of
the Senate Transportation Committee, State Senator Rebecca Saldafia,
participated in a legislative video meeting while driving.1% She was clearly
behind the wheel, although she used a virtual background to block the rest
of the car and the passing scenery.’”” This was a direct violation of
Washington law.'%® Sen. Saldafia acknowledged that she has “supported
legislation about penalties for distracted driving, and like all drivers in
Washington state, I must be subject and accountable to that law and all
traffic laws.” 1%

Ohio State Senator Andrew Brenner apparently did not learn from his
political colleague, Saldana.® Like Saldana, Sen. Brenner attended a
government video Zoom meeting while driving; however, it was not just
the meeting attendees who knew of his distracted driving.'e' It was
livestreamed to the public, who could not only see his seatbelt and watch
him glance from side to side as if readying to cross a street, but could also
see a background that made it appear that he was in the office, functionally
an admission that he knew he was wrong and was trying to deceive
everyone into believing that he was not exercising poor judgment by
driving while on video Zoom.'®2 Even more troubling is that, unlike Sen.
Saldaha who admitted that she was wrong, Sen. Brenner denied that he
was distracted, stating that “I was paying attention to the driving and
listening to [the meeting]. And I've actually been on other calls, numerous
calls, while driving. [O]n video calls, I'm not paying attention to the video.
To me, it’s like a phone call.”%® Three months prior to the incident, Ohio
Governor Mike DeWine said, “Ohio’s current laws don’t go far enough to
change the culture around distracted driving, and people are dying because
of it.”16* Apparently, Senator Brenner did not agree with Gov. DeWine’s
comments, which also included “Distracted driving is a choice that must
be as culturally unacceptable as drunk driving is today, and strengthening
our current laws will lead to more responsible driving.”1%5 Ohio legislators
were following the governor’s lead, and they introduced a bill to strengthen
laws focused on decreasing dangerous driving, including imposing
penalties for texting and livestreaming while driving.'® Irony seems to
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follow politicians who video Zoom while driving, as this distracted driving
bill was introduced on the same day as Sen. Brenner’s lack of judgment.1¢”

Apparently, employers cannot rely on their employees to refrain from
engaging in video Zoom meetings while driving, and therefore, an
employer policy is required to both protect the safety of other drivers and
pedestrians on the road and to protect employers from liability for their
employees’ Zoom engagement while driving.1®® Harvard College
recognized this need when stating its policies for The Business of China, a
general education course taught synchronously online to students all over
the world, including “Don’t Zoom while driving.” 1% While that policy is
short and sweet, employers may prefer just a bit more detail offered in the
following sample policy:

No Zoom Video Meetings While Driving. While we appreciate our
employees’ commitment to work, please focus on safety first, and
only use electronic devices when it is safe to do so. To protect our
employees and the community:

1. Employees are prohibited from using Zoom video while
driving by using a mobile phone, tablet, laptop computer, or
any other device.

2. Employees are encouraged to always focus on their driving
for the safety of passengers, other drivers, and pedestrians.
Please wait to engage in meetings until you are safely
parked.

3. All supervisors are advised to immediately remove any
Zoom meeting participant who is participating on video
while driving.170

Training

Once such a policy is created, employees need to be advised of the policy
and trained on how it is to be used.!”! One of the keys to successful training
is overcoming objections.”2 Productivity concerns are often cited as one of
the top obstacles in reducing employee cell phone usage, as not talking to
potential customers while driving between appointments could negatively
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impact business.!”? Participants using Zoom video while driving will likely
raise the same concerns.’” When announcing the policy, employers will
want to share some of the dangers of distracted driving so that employees
understand why the policy is being implemented.!”> Employers may want
to consider implementing or participating in a campaign to stop distracted
driving, in addition to initiating a policy.7

Companies should support policies with training and safety programs to
help “break distracted driving behaviors that are prohibited by the
[company’s] policy.”'”7 Truce, a software company dedicated to
“eliminat[ing] workplace distractions by making mobile smarter,” notes
that “[m]otor vehicle crashes are the leading cause of workplace fatalities,
accounting for 24% of all fatal occupational injuries.” 78

The training should begin with statistics reminding employees of the
impact distracted driving has on the company, its employees, and the
general public.'” It might also be helpful to do some myth busting in order
to get employees to embrace the concept of how dangerous distracted
driving can be.'® For example, those confident that they can successfully
multitask while driving can be reminded that “multitasking while driving
increases the likelihood of crashes due to delayed breaking times and not
seeing traffic signals.” 18! Some employees may think that distracted driving
is only a problem among cellphone-obsessed teenagers, but the reality is
that distracted driving affects drivers of all ages.’®> What may be most
surprising is that driving under the influence of drugs or alcohol is not
more dangerous than distractions from other sources.83

Once employees are trained on the realities of distracted driving, a good
next step is to review the law of the employer’s state, as all employees may
not be clear on what activities are permitted while driving.'8 Next, the
company’s policy should be explained, including the consequences for
violating it.’%> Employees should acknowledge that they have read it.s6

In the case of Zoom specifically, employees should be encouraged to not
only avoid video Zoom while driving, but also to help enforce the policy
by advising any employee who joins a meeting while driving that they
should not participate until they are safely parked.'® In addition,
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supervisors should be trained to remove employees from the meeting who
are using video Zoom while driving.s8 In the case of fleet management,
employers may want to include on-the-road training and possibly install
monitoring software in the fleet vehicles, which of course, would require
additional employee training.!%

In 2017, Minnesota-based Cargill was the largest (150,000 employees)
privately held corporation to implement a total ban on using mobile phones
in company vehicles.’ “Overall, it's making sure employees know of the
dangers of driving while distracted and how important that Cargill feels
that safety is first,” said April Nelson, a company spokesperson.'*!

Tools

To supplement employers’ use of policies to reduce distracted driving,
ironically, technology can help, too.'”> For example, FleetGuardian
produces a safety box for drivers to use to store their phones while
driving.1% It still permits Bluetooth connectivity to allow for hands free
calls or listening to music, but it prevents fiddling with the phone while
driving, and the use of the box can be tracked by the employer.’* In
development is the ZenduCAM Driver Distraction Camera that can detect
fatigue and distraction with the use of facial recognition technology and

warn the driver with audio alerts .1%

Zoom has a feature known as Safe Driving Mode, intended to lower the
distraction while drivers are logged into Zoom.'* It allows the meeting
participant to swipe right on the phone screen to enter “Safe Driving
Mode,” during which the microphone is muted and the video is stopped,
allowing the driver to listen, like they might to the radio, but not
participate.’” However, the driver is still manually distracted when
touching the phone to enter Safe Driving Mode and may still be cognitively
distracted by focusing on the business of the meeting.%

Finally, FaceTime, a popular video call feature on Apple iPhones that can
be connected in a car through Apple CarPlay, has a new feature causing the
FaceTime camera to be disabled by Apple while an iPhone user is
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driving.’ The fact that both Zoom and Apple have such features
acknowledges the dangers of participating in video calls while driving.200

Conclusion

The only way to prevent distracted driving accidents caused by cell phones,
whether from texting, voice, or video calls, is to not use the phone while
driving.20! Individuals need to exercise self-discipline to protect their lives
and the lives of others, but when they need a nudge in the right direction,
then employers should be there to provide that nudge. Not only will
drivers and pedestrians be safer, but it will also decrease employer liability
for distracted driving damages.?”? Rather than waiting until costs, both
financial and physical, drive restraint, employers can learn from the history
of drunk driving liability and apply it to other forms of distracted driving.

Just as the public has learned the dangers of drinking and driving
through a sustained campaign and enhanced criminal penalties and
civil liability, the hazards of texting when on the road, or to someone
who is on the road, may become part of the public consciousness
when the liability of those involved matches the seriousness of the
harm.203

Employers can initiate and support a campaign to prevent all forms of
distracted driving.204
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